PMBR Review

Tips:

1. The biggest problem encountered is narrowing down answers between two options – when you get it down to two go back and reread the call of the question a second time and look for the answer that more directly answers the question (if question says P is suing for breach of K look to the answer that says something about creating a contract)
2. MBE is not testing outline memorization – testing fine line distinctions.

3. Criminal Law = common law unless told otherwise

4. Property = common law unless told to apply modern law

5. Contracts = determine whether K deals with sale of goods (UCC) or sale of something else (common law)

6. Evidence = FRE

7. Torts = Prosser and the Restatement (generally don’t go with old common law)

8. Pieper Predictions for Essays: (1) Corporation/Contracts; (2) Crim Law/Crim Pro/Evidence; (3) Property/Divorce; (4) Torts; (5) Wills
	Criminal Law
	· Primary function of jury is to determine probable cause, not guilt and they may consider hearsay evidence and other types of evidence that would otherwise be inadmissible 

· Conspiracy: at common law requires (1) specific intent to commit the target offense and (2) an agreement between two or more individuals to commit the criminal offense (plurality requirement).  New York also requires an overt act and there is no plurality requirement)
· It is possible for a member to become a member of a conspiracy where he knew of the conspiracy and intentionally gave aid or advice, even though he didn’t enter the agreement himself.

· Voluntary intoxication will never reduce murder to manslaughter but it may reduce a 1st Degree Murder to a 2nd Degree if it negates D’s premeditation, deliberation, or intent to kill.

· D must not, before becoming intoxicated, have premeditated and deliberated and formed an intent to kill (if just drinking to get up your nerve to kill, you can still be charged with 1st Degree Murder).

· Accessory After the Fact: not subject to accomplice liability and is not guilty of the substantive crime but is guilty of the separate crime of obstruction of justice.
· Accomplice Liability: guilty of the substantive crime committed.  Must have (1) specific intent that the crime be committed and (2) aid or abet in the commission of the crime
· Can be guilty of accomplice liability even if person could not have committed the underlying crime himself
· Can commit larceny by taking property from someone who doesn’t have rightful possession (stealing from a thief)
· Attempt: (1) specific intent to commit the target offense and (2) D must do an act that constitutes a substantial step in the commission or attempted commission of the crime.

· Duty to Act: generally, there is no duty to come to the assistance of a stranger in peril but there may be a duty to act based on contract (lifeguard), statute, or the relationship of the parties.
· Lower echelon employees are deemed to be in lawful possession of their employer’s property and would therefore be guilty of larceny.  Higher echelon employees are deemed to be in lawful possession of their employer’s property so when they steal it is embezzlement.

· Receipt of Stolen Property: D must know that the property is stolen at the time when the property comes into his/her possession.

· When property is delivered to a person by mistake or a person accepts delivery with an innocent intention, that person does not commit a trespass and so cannot be guilty of larceny, even if they later succumb to the temptation of keeping the property for themselves.

· Mistake of fact may be a valid defense for a general intent crime (like rape) only if it is reasonable.

· Search warrant directed at a multiple-occupancy structure will ordinarily be held invalid if it describes the premises only by street number or other identification common to all subunits located within the structure.

· But, if the building in question from its outward appearance would be taken to be a single-occupancy structure and neither the affiant not other investigating officers nor the executing officer knew or had reason to know of the structure’s actual multiple-occupancy character, then the warrant is not defective.

· For a finder of lost or mislaid property to be guilty of larceny: (1) the finder must, at the time of the finding, intend to steal it, and (2) the finder must either know who the owner is or have reason to believe that he can find out the owner’s identity.
· Embezzlement: (1) fraudulent, (2) conversion of, (3) the property, (4) of another, (5) by one who is already in lawful possession of it.

· “Continuing Trespass”: one who takes another’s property intending only to use it temporarily before restoring it unconditionally to the owner may nevertheless be guilty of larceny if he later changes his mind and decides not to return the property after all.

· Grant of “use and derivative use” immunity is sufficient to extinguish the 5th Amendment privilege against self-incrimination.

· Incompetency to stand trial depends on a defendant’s mental state at the time of the trial and the prosecution bears the burden of proof of competency once the issue has been raised (usually must be proved by a preponderance of the evidence).

· Human Shield Exception: if the felon is using the victim as a human shield and the victim is killed by the police or someone else, then the felon is guilty of felony murder

· When you are dealing with co-conspirator liability, each co-conspirator is held criminally liable for all foreseeable crimes committed during the course of or in the furtherance of the conspiracy

· Miranda and Defendant Free to Leave: apply an objective test – look to the totality of circumstances (when and where did the interrogation occur, how long did it last, how many officers were involved)

· Sentencing Guidelines: any fact that increases the penalty beyond the statutory maximum period must be proved beyond a reasonable doubt

· Solicitation: solicitor must intend that a criminal offence be committed (can’t be guilty of solicitation of murder if you give someone a gun knowing the gun is unloaded)
· Insanity:

· M’Naghten: accused is not criminally responsible if, at the time of committing the act, he was laboring under such a defect of reason, from disease of the mind as not to know the nature and quality of the act, or if he did know it, he did not know what he was doing was wrong.  If you are tested on this, it will concern D’s insane delusions – need to determine: if the facts were the way D believed them to be, would they provide D with a valid defense. 
· MPC: substantial capacity test – whether, as a result of the defect, he lacked the capacity to appreciate the wrongfulness of his conduct
· Causation and intervening acts: look to see if the intervening act was a coincidence or whether it was a response to D’s prior actions.  If it is a response, D will be criminally liable for the consequences.

· Reasonable Doubt: many states employ moral certainty language in defining reasonable doubt
· Scope of a Consent Search: determined by a standard of “objective reasonableness” – what would a typical reasonable person have understood by the exchange between the officer and the suspect

· Plain View Doctrine: if the police search only where the items they purport to be looking for could be concealed, under the plain view doctrine they may seize other items if they have probable cause to believe that they are the fruits, instrumentalities, or evidence of some crime.

	Contracts
	· When an offeree mails a rejection then changes her mind and mails an acceptance, whichever communication is received by the offeror first will be controlling.
· When a seller tenders or delivers nonconforming goods to the buyer, the buyer can do one of three things: (1) accept the whole shipment; (2) reject the whole shipment; (3) accept any commercial unit and reject the rest.  

· When the buyer rejects nonconforming goods, the buyer must notify the seller of the rejection and then the buyer must await the seller’s instructions on what to do.  If the seller fails to give buyer instructions on what to do with those rightfully rejected goods, the buyer may resell those goods under the UCC where he or she does not receive instructions but the proceeds from the resale are to be applied to the seller’s account (buyer may be entitled to keep a reasonable amount to cover his or her expenses).
· FOB at point of destination = destination contract and seller has risk of loss.

· FOB as seller’s place of business = shipment contract and buyer has risk of loss

· If goods are destroyed in the warehouse before delivery to common carrier, then there can be impossibility of performance and excuse of seller’s liability.  Once delivered to common carrier, risk on seller unless destination contract.

· UCC Gap Filer Deliver Terms: court will fill the gap with seller’s place of business for place of delivery.

· The only term that must be included in an UCC contract is the quantity term.

· Mistakes: 
· Mutual mistake: both parties make mistake – if it goes to the heart or essence of a contract it will be grounds for recession

· Unilateral Mistake: will not prevent formation of the contract (K is still enforceable).  But, in all unilateral mistake situations if the non-mistaken party knows or should know of the other’s mistake he will not be permitted to “snap up” the bargain and take advantage of the mistaken party.

· Delivery requirement: key issue in donative transactions is determining whether the grantor has divested himself and relinquished control of the deed.

· Power of acceptance can be revoked in following ways: (1) lapse of time; (2) death of the offeror; (3) revocation; (4) destruction of the subject matter; (5) rejection or counteroffer; (6) supervening illegality.

· Courts use a subjective test to determine the offeror’s intent to keep an offer open.

· Doctrine of Anticipatory Repudiation: does not apply in unilateral contracts and in bilateral contracts fully performed by one side.
· When a buyer accepts goods in substitution (or in accommodation) for those identified under the contract, he will be liable for the original contract price (expectancy idea).

· Modifications of a common law contract are unenforceable if not supported by consideration

· Bilateral Executory Accord: an agreement that an existing claims shall be discharged in the future by the rendition of a substituted performance

· When an offer calls for the prompt or current shipment of goods, it invites acceptance in one of two ways: (1) prompt or current shipment or (2) by prompt promise to ship
· Reformation: when the writing does not embody the parties’ true agreement, the equity court may reform the writing in order to express the parties’ true agreement
· Breach of employment contract: proper remedy is to seek monetary damages or an injunction preventing from working somewhere else if the employment is for some type of special skills
· Penalty and forfeiture clauses are usually unenforceable

· Naming a child is sufficient consideration in exchange for the other’s promise
· Long term requirements contracts are not assignable 

· Quasi-Contract Recover: principle type of restitutionary recovery at law.  Always ask yourself whether the question deals with unjust enrichment before you give a quasi-contract answer.

· In interpreting terms of a contract, courts will look to trade usage and customary business practice if there is no history between the parties

	Property
	· Holdover Tenant: general rule is that the landlord can (1) eject the holdover tenant or (2) treat the holdover tenant as through he was a regular tenant for another term.  When the term of the original lease was one year or more, then the new tenancy is created is usually from year to year.
· Sublease and Assignment: 
· If the subtenant fails to pay rent, the LL can’t get money b/c no privity of estate or contract between a LL and a subtenant

· If the assignee fails to pay rent, the LL can get money b/c there is privity of estate (and assignor tenant will be secondarily liable).
· Severance of Joint Tenancy: (1) death of a joint tenant; (2) conveyance inter vivos; (3) final partition decree; (4) in a title theory jurisdiction, a mortgage taken out by one joint tenant.

· Where one tenant takes out a mortgage, only the mortgagor’s interest is subject to the mortgage (1/2 interest)

· Life tenant has the right to mortgage, create liens, easements, or leases on the property but none of these dispositions can extend beyond the period of the life estate.
· Riparian Water Rights: riparian is any person that possesses or owns land that abuts water – covers lakes, rivers, and streams.  Domestic use of the water takes precedence over agriculture and commercial use.  Under the Reasonable Use Doctrine, each riparian may use the water for any beneficial use as long as the use does not interfere with the reasonable use by other riparians.
· Once the buyer pays the purchase price and accepts the deed, then his only recourse is to sue on the covenants of title that are contained in the deed

· When a deed does not accurately state the acreage being conveyed, the proper remedy is reformation of the original deed.  Equity court will not issue a new deed because that would be tantamount to creating a new contract and equity court doesn’t have power to do that.

· Trade Fixtures Installed by Life Tenant: if the chattel was annexed by the life tenant and the life tenant dies, then his personal representative may remove it within a reasonable time after the death of the life tenant

· Equitable Right of Redemption v. Statutory Right of Redemption: 
· Equitable Right: right to pay the mortgage off before the property is sold (after strict foreclosure decree)
· Statutory Right: right to pay off the mortgage and reacquire the property during a statutory period after it has been sold (after the foreclosure decree)
· Merger: when a deed is accepted, the contract terms that are contained in the land sale agreement, generally the terms of the contract will merge into the deed.  Ancillary agreements concerning the physical condition of the land are enforceable even though they generally don’t merge into the deed
· A deed absolute that is intended as additional security for a mortgage will not be considered a deed of conveyance but will be construed as a mortgage (a mortgagor has a right of redemption and a mortgagee cannot circumscribe or bypass the mortgagor’s right to redeem by disguising the transaction as a conveyance)

· Even though a bank has a security interest in property, the owner can remove fixtures as long as the removal doesn’t substantially impair the security interest of the bank (there just has to still be adequate security)
· Vesting of 3rd Party Beneficiary Rights: (1) beneficiary learns of the contract and assents to it; (2) reliance; (3) intended beneficiary sues on the contract

· An adverse possession who doesn’t own record title can pass his interest through deed or will

· When tenant surrenders the premises, the prevailing view is that a LL is required to make reasonable efforts to mitigate damages
· Equitable lien: gives the lien holder a security interest in the property but is not a form of mortgage

	Torts
	· Duty to Control the Conduct of a Third Person: general rule is that there is no duty to control the conduct of a third person to prevent him from injuring someone else.  However, there are exceptions for when special relationships exist between the parties (common carrier/passengers; innkeeper/guests; employer/employee; school/pupil; jailor/prisoner; landlord/tenant; hospitals and therapists who are in charge of dangerous mental patients).
· Therapist has a duty to protect an intended victim (has to report the threat to the police)

· Interplay between negligence per se and negligence: the violation of a statute is only evidence of negligence for the jury to decide, it is not conclusive proof that D is to be held liable for negligence (a jury could find that someone still acted as a reasonable person and not hold them negligent as a matter of law).  

· Joint Tortfeasors: where two or more tortfeasors combine to cause an indivisible injury that is incapable of apportionment, each will be jointly and severaly liable for the full amount of the damages.  

· Strict Products Liability: according to Restatement of Torts, one who sells a product in a defective condition that is unreasonably dangerous to the user of consumer will be held strictly liable.  These means everyone engaged in the business of sale (manufacturer, retailer, wholesaler, etc).  Strict liability not imposed on an occasional seller of a product who is not engage in the business of sale (lawyer sells his car and the brakes fail).
· Design Hazard: apply the risk/utility test.  According to this test, a product is defective if the magnitude of the danger outweighs the utility of the product.

· Even when the harmful consequences do not outweigh the benefits, a product may still be defective if there is a feasible way to design the product with less harmful consequences (failure to cover light with rubber question)

· We do not allow recover for intangible, economic loss unless is it coupled with physical injury or tangible property damage.

· Deceit, Misrepresentation or Fraud: (1) false statement; (2) scienter; (3) intent to induce the plaintiff to act; (4) justifiable reliance; (5) pecuniary loss or damages
· Invasion of Right to Privacy: (1) appropriation; (2) false light; (3) pubic disclosure of private facts; (4) intrusions on one’s seclusion or solitude.

· For appropriation: need express consent to reprint a letter sent
· Intentional Infliction of Emotion Distress: (1) extreme and outrageous conduct and (2) severe emotional distress
· Not a reasonable person standard like negligence action (P must personally suffer the distress)

· Self-Defense and Mistaken Identity: if a person knows that the other’s intention to attack him is inspired by mistaken identity, he is not privileged to use from to defend himself if he has time to correct the mistake and prevent the attack.

· Defamation Defenses: 

· Truth

· Absolute Privilege (judicial, legislative, executive proceedings)

· Qualified Privilege (make statements in the public interest and in the interest of others – job recommendation, police canvassing, etc). 
· P cannot get punitive damages for negligent infliction of emotional distress claim or a battery action (generally) since punitive damages require something more than the mere commission of a tort.

· Assumption of risk: valid defense in tort action where (1) P is subjectively aware of the risk and (2) knowingly exposes himself to the danger or risk of harm.

· Res ipsa loquitur: as a general rule, once an inference of negligence is established, a motion for a directed verdict by the defendant will not be granted.

· In order to establish a prima facie case for res ipsa, P must present evidence showing an inference of negligence on the part of the defendant.  But, establishing a prima facie case for res ipsa will not support a judgment for damages – jury must still determine that the defendant was negligent and thus liable for P’s injuries.
· Check to see whether question is asking about directed verdict or judgment for damages

· Defamation: determine whether P is private individual (negligence standard) or public figure (malice standard)
· Communication of Statement: If the defamed person’s transmission to the third person was made because he was under some necessity, and it was to be anticipated that he would do so, then the original writer has been held liable (D send letter only to P saying “To whom it may concern” and then P inquires with others whether they have received the same defamatory letter in order to assess the damage to her reputation)

· Regular Slander (not slander per se): P must plead and prove special damages in order to recover

· False Imprisonment: (1) D must intend to confine P within certain fixed boundaries; (2) an unlawful confinement must actually result; (3) P must be aware of the confinement or harmed by it

· Respondeat Superior: employer held vicariously liable for the negligence of his or her employee that occurs within the scope of the employment relationship.

· Intentional Torts: generally not liable unless the employee commits the intentional torts in the furtherance of the employer’s business

· Transferred Intent (only applies when D acts intentionally): A intends to shoot B and misses and the bullet strikes C – A would be liable to C for battery.  If A shoots D thinking he is B, that is purposeful intent, not transferred intent
· Professional person, by undertaking to render professional services (even gratuitously), must still meet the standard of someone with professional skill and knowledge.
· Doctors are judged by a national standard

· Liability for an Independent Contractor Committing a Trespass: once who employs an independent contractor to do work which the employer should know is likely to involve a trespass upon the land of another is subject to liability for harm resulting from the trespass
· Firefighter’s Rule: allows police, firefighters, rescuers, to exceed speed limitations and drive through red lights to respond to an emergency
· Common Knowledge Rule: where the matter is within the common knowledge of layman, as where a surgeon saws off the wrong leg, then the jury may infer negligence without the aid of experts
· Measure of Damages for Trespass to Land: the fact that D knows that his entry is without the consent of the possessor and without any other privilege may affect the amount of damages recoverable against him – by showing a complete disregard of the possessor’s legally protected interest in the exclusive possession of his land as to justify the imposition of punitive in addition to nominal damages for harmless trespass or in addition to compensatory damages for one which is harmful.

	Con Law
	· In order to have standing, P must show a direct and personal injury

· Discrimination based on physical disability: doesn’t involve a fundamental right nor is it viewed as a suspect classification.  Therefore, the rational basis test will apply and the burden is on the plaintiff to demonstrate no rational relationship to a legitimate state or government interest.

· Race-Based Affirmative Action Plans: subjected to a strict scrutiny standard of review (race can be a plus factor but quotas are unconstitutional).
· 12th Amendment (covers presidential election disputes involving the electoral college): when there is a dispute, the House chooses the president by ballot
· Will get 2 or 3 questions dealing with an interrelationship between state and federal governments.  

· Congress can’t compel states to adopt and enforce federal law (can set up standard).

· Preemption and Supremacy Clause: if conflict between federal and state law, the federal law is controlling.

· State can’t tax or regulate the federal government, its agencies, or instrumentalities 

· Sex and Race Discrimination: P is required to show a discriminatory purpose and a discriminatory effect.  If P can’t show these things then just apply rational basis test.
· Public figures cannot recover for defamatory communication unless there is proof of malice (must know of the falsity or have reckless disregard of the truth)

· Ex Post Facto Laws (applies to retroactive state and federal rules: (1) where the law criminalizes conduct that was not a crime when committed; (2) where the law aggravates the seriousness of a crime by redefining the offense; (3) where the law increases the punishment for a crime; (4) where a change in evidentiary rules lessens the amount of evidence needed to convict.

· A subsidy by itself will not necessarily invoke state action

· To be valid, government regulation of a public forum must pass a three-part test: (1) content neutral; (2) narrowly tailored to serve a significant government interest (no more restrictive than necessary; (3) leave open alternative channels of communication

· Congress may broadly regulate appellate jurisdiction but may not enlarge or restrict the original (aka immediate) jurisdiction of the SC

· Executive Order v. Act of Congress: act of Congress is controlling
· Contracts Clause: invalidates retroactive state laws that impair an existing contractual obligation (never applies to federal government)
· Generally speaking, a police power argument will outweigh a contracts clause violation answer

· Three basic fundamental rights: right to travel, right to vote, right to privacy (includes family relations).  All of the rights have a strict scrutiny standard of review.

· Commercial Speech: regulation must (1) directly advance (2) a substantial government interest and (3) be no more restrictive than necessary.

· Government program will be held valid under the Establishment Cause if it (1) has a secular purpose; (2) has a primary effect that neither advances nor inhibits religion; and (3) does not produce excessive government entanglement with religion

	Evidence
	· Statements contained in a police report and generally hearsay if offered for their truth but the report may be offered for some other reason (like impeachment)
· Present Sense Impression: a statement describing or explaining an event made while the declarant was perceiving the event or immediately thereafter.  Someone who writes a license plate down on a matchbook after seeing an accident – that is a present sense impression.

· Under the FRE, everyone is deemed competent to testify (but judge can advise the jury as to the weight to be given to the testimony).
· Character Evidence in Civil Case: not generally admissible 
· Exception: if character is in issue then it is admissible (deceit action, negligent entrustment action, tortious assault and battery where D claims he acted in self-defense, defamation)

· Statements made for purposes of medical diagnosis: always have to determine whether claimant is making statement to claim fault or responsibility on the part of another party (won’t come in under this exception).

· Declarant must be unavailable: dying declaration, former testimony, declaration against interest, statements of pedigree
· Note whether the question is asking if the statement is being attacked on 6th Amendment right of confrontation grounds or hearsay grounds
· Impeachment by Prior Bad Acts: specific instances of the conduct of a witness, for the purpose of attaching or supporting the witness’ credibility, may not be proved by extrinsic evidence
· Extrajudicial statement of one co-defendant incriminating a second co-defendant violates the confrontation clause and is deemed to be inadmissible hearsay.  This rule only applies when the confessing defendant refuses to take the stand.  If he does take the stand, there is no 6th A issue.

· Where you have an admission made in connection with an offer to pay medical or hospital expenses, we sever and admit the admission but the offer to pay expenses is inadmissible

· Marital Privilege: most states hold that the privilege survives the termination of the marriage either by death or divorce

· Chain of Custody issues: generally, the chain is adequate in a criminal case when the evidence of custody renders it reasonably certain that the original evidence has been traced accurately (judge determination)

	Remedies
	· Remedies at Law: money damages

· Remedies at Equity: if money damages are inadequate, you seek equitable relief

· Specific performance

· Reformation

· Injunction

· Rescission

· Suits to Quiet Title

· Constructive Trusts


